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DURATION: 3 HOURS

INSTRUCTIONS TO CANDIDATES 

1. Answer FOUR questions. Question ONE in section A is compulsory. 
2. Answer any THREE questions from section B. Each question carries 25 marks. 

Materials allowed in exam 

Students may bring into the exam un-annotated and clean texts of applicable legislation. Copies with notes inside shall not be allowed and may be confiscated. No student is allowed to share his/her copy with another.
INFORMATION FOR CANDIDATES 

1. Students are NOT allowed to carry and use electronic gadgets such as laptops and cellular phones, among other things
2. Write legibly
3. Number your answers accordingly
4. Begin each answer to a full question on a fresh page.

NB: DO NOT TURN OVER THE QUESTION PAPER OR COMMENCE WRITING UNTIL INSTRUCTED TO DO SO.

SECTION A

Question 1

Mutema is an independent African state of 15 million people situated in the southern coast of the continent. The people are of diverse ethnicity. Ninety percent of the GDP comes from the exportation of tomatoes and bananas. Mutema adopted a modern Constitution in March 2013. It is exactly similar to that of Zimbabwe.

The country was politically stable from independence in the early-80s through the mid -90s, when some non- commissioned army officers led by one Captain Hlupeni, seized power through a bloodless coup. The military quickly handed over power to one exiled political leader Tadzingwa. In 2018 the nation-wide harmonised elections results were rejected by the opposition and the international community as not being free, fair and credible.
In 2018 the country experienced economic downturn that has aggravated uncontrollably into 2019 and 2020. This dire situation has given rise to a number of strikes and public riots. The participants of these strikes and riots included vendors, civil servants and students of tertiary institutions such as universities and teachers training colleges. The government as expected, has accused the opposition of orchestrating civil unrest and tarnishing the international image of a good state.
In an attempt to muzzle a very critical and independent media, the government has upwardly revised newspaper licencing fees to exorbitant levels and forced a good number of publications out of circulation. The Minister of State Security has also closed all internet access especially to social media platforms like WhatsApp and Facebook. The state security forces, with official sanction, have also been rounding up and detaining suspected opposition sympathisers, Mutema is now tottering on the brink of wider civil unrest.

Further, on the 1st of August 2019, the President Tadzingwa declared a state of emergency by publishing a law to that effect in the Government Gazette. This is all the president did in respect of the Declaration. The President kept on extending the Declaration every month up to this day. All rights in the Constitution have been effectively suspended since the 1st of August 2019.

On February 14 2020 and at approximately 12:00 midnight, several armed soldiers of Mutema National Army (MNA), entered the house of Tabvira, a resident of the Capital city Maoneke the soldiers brutalized Tabvira, intimidated his wife and raped of one his daughters before forcibly taking him away. His assailants never produced a warrant of arrest or gave an explanation for their action. Tabvira was kept in a solitary confinement in a converted residential house downtown Maoneke. The premises were being used by the military as a detention centre where dozens of other suspects were already being held.
Tabvira was detained for 23 days and throughout his detention, he had no contact with his family members who had no idea where to find him. His captors interrogated him for three full days non-stop, during which he was accused of conspiring with unspecified others, of provoking and inciting an uprising in the country. In the course of the detention, Tabvira was repeatedly beaten all over his body with truncheons, clenched fists and booted feet. He was gagged and blindfolded at will. He was forced to sleep of bare ground, with his hands tied up and no possibility to his physical needs. Since these interrogations, Tabvira’s muscles have worn down

Tabvira was finally released without charge and he approaches you for an opinion. Apply the Zimbabwean national legal framework (system) to answer the following;
a) Advise him on the possibility of suing for violation of his rights, if any, enshrined in the Constitution. Other than his rights, what other rights, if any have been violated. Be careful to mention the forum(s) he might approach and provide the justification thereof. 







(15)
b) Advise on the validity of the declaration of state of emergency and recourse, if any, to seek the invalidation of the Declaration. 



(10)
[Total 25 Marks]
SECTION B 
Question 2

(a) Outline and critically discuss the most important constitutional issues that arise from the case of Madzimbamuto v Lardner Burke [1968] 3 All ER 561. 
(20)

(b) Identify and illustrate the political connotations of the judgment. 
(5)
[Total 25 Marks]
Question 3

With aid of Zimbabwean case law authorities, examine and analyse the justification for the application of constitutional avoidance and related doctrines in constitutional litigation. In your answer, also explore whether the approach by the courts is consistent with the duty placed on every institution and every person including the courts to respect, promote and fulfil the rights and freedoms set out in the Bill of Rights at every level as well as being consistent with regional and international trends in constitutional adjudication. 
[25 marks] 

Question 4

“An analysis of the nature and scope of the Executive power in the 2013 Constitution, particularly its exercise not only suggests that Executive power is always subject to Legislative oversight and approval, but also that the constitution created a Legislature strong enough to counteract the Executive if need be.” 
Discuss. 








[25 marks]
Question 5

a) ‘Judicial independence is less at risk at the front end of the personnel process- the appointing end- if there is a strong system of judicial tenure at the back- the removal end’ per Russell; O’Brien ‘Judicial Independence In The Age Of Democracy: Critical Perspectives From Around The World at page 16. Critically discuss the above assertion using experiences in Zimbabwe and other jurisdictions as examples. 
(15)
b) On 22 May 2020 the Chief Justice of Zimbabwe the Honourable Luke Malaba, appointed 5 acting Judges of the Constitutional court. In some circle, it was argued that this was a breach of the constitution i.e. failure to initiate the process of appointing judges of the Constitutional Court per section 180(4) of the Constitution. Do you agree? 






(10)
[Total 25 Marks]
Question 6

Discuss the constitutional guarantees, safeguards and protections for multiparty politics in the Zimbabwe 2013 Constitution. Assess the implication of such a provision to multi-party democracy, constitutional democracy and responsible government. Your analysis should identify departures from the Lancaster House Constitutional system as well as comparisons with other countries in the regions. 





[25 marks]
Question 7

“In contrast to the Lancaster House Constitution, the 2013 Constitution enshrines a value system that appropriately identifies and illustrates the moral foundation of Zimbabwe’s legal system. Indeed, the value system is a reflection of Zimbabwean social morality, and is critical in constitutional adjudication and interpretation.” Discuss. 


[25 marks] 

Question 8

a) The constitution amendment process in Zimbabwe has largely been an affair of consolidating power in the hands of the ruling elite and a constitutional scheme that strengthened the powers of the executive against the other two arms of the state and by giving constitutional status to strong views held by the executive.  Discuss using examples from the past constitutional amendment experience in Zimbabwe 
(15)
b) Critically examine the content, quality and effects of FIVE (5) clauses of the proposed amendments to the Constitution of Zimbabwe (Constitution of Zimbabwe Amendment (No. 2) Bill, 2019). In your answer, highlight whether they undermine the basic features of the constitution as well as cause tensions with or contradict other parts of the constitution. 





(10)
[Total 25 Marks]
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