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INSTRUCTIONS TO CANDIDATES 

1. Answer four questions. You must answer TWO Questions from Section A and TWO Questions from Section B.

1. All Questions carry equal marks. 

Materials allowed in exam 
UNANNOTATED Statutes can be taken into the exam room 

INFORMATION FOR CANDIDATES 


1. Notes, handouts and textbooks are not allowed into the examination. 
2. Cellphones are not allowed into the examination room. 
3. Begin each answer to a full question on a fresh page.
4. You are advised to read all questions carefully before attempting to answer any.







NB: DO NOT TURN OVER THE QUESTION PAPER OR COMMENCE WRITING UNTIL INSTRUCTED TO DO SO.



SECTION A

Question 1

“In any case relating to the custody or guardianship of children, the interests of the children concerned shall be the paramount consideration, irrespective of which law or principle is applied”. S5 of Customary Law and Local Courts Act. [ Chapter 7:05]

Discuss how courts have interpreted the law with respect to custody, access and guardianship of children in Zimbabwe. In your discussion, highlight how the law has changed to meet the prevailing international standards?								[25 marks]

Question 2

“Although the term family is frequently used in academic literature and in statutory provisions, it is in fact rarely defined.  One possible reason why such a definition is avoided is that the concept of family varies from culture to culture and from one historical period to another”.  Bart Rwezaura et al; Women and Law in Southern Africa Research Trust (WLSA) Working Paper No.12, 1995 at page 3.

Explain the different forms which family has taken from time to time and highlight any variables that are useful for maintaining a scientific criterion on defining the term.		[25 marks]
	
Question 3

“What is clear from the facts of this case is that this was an ordinary marriage relationship.  The parties were not involved in a commercial activity for the purposes of profit.  Even if the plaintiff’s claims were accepted in full, the services rendered by her did not go beyond those ordinarily expected of a wife in her situation.  In this situation, there can be no question of a tacit universal partnership”.  Mtuda v Ndudzo 2000(1) ZLR 710(H) @ page 716H.


Discuss how the common law concept of ‘tacit universal partnership’ has been interpreted by the Zimbabwean judiciary with respect to division of “matrimonial property” at the dissolution of an unregistered customary law union.  In your opinion how must this concept be interpreted to satisfy the requirements of known legal principles.						         [25 marks]

Question 4

“Family law ways of talking about children are paternalistic and predictive: the child’s welfare is central to decisions whether about upbringing, adopting or residence. Behind the word ‘welfare’ lies a claim to knowledge of what is in the child’s interest. Children are objects of knowledge and adults claim to know what is best for the child.”  K O’Donovan, Family Matters. Pluto Press, London, 1993 p95.
Explain the meaning of this statement and assess its validity in light of Zimbabwean child laws. 
         [25 marks]




SECTION B


Question 5

Peter and Mavis married in 1999 under the provisions of Marriage Act [Chapter 5:11]. Peter was employed as an Aviation Engineer while Mavis was a Personal Assistant to the Vice-Chancellor of Happiness University.  At their wedding, Margarett, Peter’s workmate donated a very expensive refrigerator.  However, in 2005, Peter moved out of their matrimonial home to put up with Margarett at her personal home in Harare’s Eastlea suburb.  Peter and Mavis had been blessed with three minor children aged 12, 10 and 6 years.  All the children attend at private schools.  After about a month after Peter’s departure, Mavis discovered Peter’s “new love” – Margarett.  She is badly hurt because she never suspected that Margarett could one day lure her husband away.  In fact her relationship with Margarett was one of good faith.

Overwhelmed by emotional hurt, Mavis comes to you for legal advice with respect to:

(i) The hurt she has to sustain as a result of her husband’s conduct with Margarett and loss of conjugal privileges.

(ii) School fees for children at their private schools and her failure to sustain the costly standard of life she was used to living before her husband moved out.

(iii) The consequences of a potential divorce decree with respect to her entitlement to matrimonial property

Advise her fully.
											[25 marks]
				
Question 6

Nyasha is a young woman now aged 21.  She was born at Dengu village in Bindura district but has lived with her aunt in Shashi View since she was 7 years old.  Her father brought her to her aunt after her mother’s death and it was agreed between the two (the aunt and her father) that the aunt would be solely responsible for her upbringing and general welfare.

She went to visit her father in Dengu once every Christmas and would spend no more than a week with him.  In January 2019, when she was 18 and doing form six, she met and fell in love with Gonzo a final year law student at the University.  For 15 months the two were inseparable.  Nyasha visited Gonzo in his room in Chiwaridzo and on numerous occasions they had sexual intercourse.  On several occasions Nyasha would lie to her aunt that she was staying with friends over the weekend when in fact she was visiting Gonzo.  However, every time they had sexual intercourse Gonzo insisted that they use condoms.

In April 2019, Nyasha and Gonzo had an acrimonious break-up after she caught Gonzo with another girl in his room.  However, some five months later the two accidentally met at Gonzo’s farewell party at his flat in Mayadhi.  Nyasha had accompanied a girlfriend to the party.  Once again the two could not resist each other and in no time they were dancing and talking intimately.  Gonzo suggested, and Nyasha agreed, that they go into his car where they could talk privately.  By that time Gonzo had had several whiskies.  He informed her that he was going to South Africa to study for a Masters in Law and that he wanted to marry her when he come back.  They were in the car for about 30 minutes and on their return Gonzo, with a slight stagger and slur announced to the astonishment of his guests:
	“Dear friends, please meet my future bride”.

The party ended after midnight and Nyasha and Gonzo went their separate ways with a promise to communicate regularly.  The following day (1 October, 2019) Gonzo left and for twelve months. While in South Africa he neither wrote nor phoned Nyasha.  Nyasha tried without success to get his contact details from his parents and friends.

In the meantime, Nyasha discovered that she was pregnant and on 31 May 2020 she gave birth to a baby girl, Howlovely.  Nyasha maintains that Gonzo is the father of her child.

Nyasha has discovered that Gonzo is back in Zimbabwe and teaching at the Faculty of Law at ZEGU.  She has come to you for advice on whether she can claim the following:

1. Damages for seduction
2. Damages for breach of promise to marry
3. Maintenance and lying in expenses for Howlovely

Advise her fully.

In the meantime Nyasha’s father is furious that his daughter has had a child outside a marriage and wants the father of the child to pay damages.

What are his prospects of success?							[25 marks]


[bookmark: _GoBack]Question 7

Chabvepi married Maidei customarily and subsequently registered their marriage under the Customary Marriages Act Chapter 5:07.  The marriage was registered in year 2000 although they began staying together in 1998.  They have been blessed with two children aged seven and four.  Chabvepi is an electrical engineer with Reserve Bank of Zimbabwe while Maidei runs a pre-school in their residential suburb of Mount Pleasant.  Recently, Chabvepi recently met a young girl, Petronella (whom she normally calls Pet) and the two fell deeply in love.  Chabvepi loves Pet so much that he vowed to marry her by end of year 2020.  As if that was not enough, Chabvepi gave Maidei a $1 (one dollar coin) as gupuro and then forcibly locked her out of their matrimonial home together with her two children and maid.  This he did in preparation for the ‘grand entrance’ of her new love, Pet.  Desperate and destitute, Maidei calls her sister Marwei in Budiriro who offers her temporary accommodation while she goes to work.  Their child aged seven cannot go to school because they do not have transport.  Maidei however continues working at the Pre-school in Mount Pleasant.

Having been advised that Zimbabwe Ezekiel Guti University Legal Aid Clinic offers free legal advice to the indigent; Maidei comes to you for advice on the following issues:

(i) the legality of her eviction from their matrimonial home. (8 marks)

(ii) the legal consequences of her marriage with respect to matrimonial property at divorce. (8 marks)

(iii) custody and maintenance of their two children pending divorce proceedings. (9 marks)

Advise her accordingly.								[25 marks]









END OF QUESTION PAPER
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